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U.S. v. Killion,No. 92-3130 (10th Cir. Oct. 13, 1993)
(Alley, Dist. J.) (Affirmed: Holding thaChapman v. U.S.,
111 S.Ct. 1919 (1991), did not change circuit precedent for
sentences, conspiracy drug amounts should be determin O{jeterminir)g weight of amphetamin_e precursor mixture: “We.
under Guidelines’ reasonable foreseeability analysis, re- oday again hold that so lang as a mixture orsubstanc_e contains
gardless of amounts specified in the indictmenbDefendants a Qetectable amount of a controlled substance, its entire
\lgelght, including waste by-products of the drug man-

were convicted of conspiracy to distribute cocaine and hero f';lcturing process, may be properly includedin the calculation
The conspiracy count specified that at least one kilogra a defendant's base offense level under § 2D1.Ac3ord

heroin and five kilograms of cocaine were involved in . .
conspiracy, and the sentencing court ruled that it was not f es v. Innie,No. 92-50239 (9th Cir. Oct. 5, 1993)

to determine whether defendants were responsible for sma lScan_nIain, J.) (for methamphetamine). )
amounts for purposes of the statutory minimum under 2g€Outlineat1.B.1, summaries dlewsomendNguyerin 6
U.S.C. §841(b)(1)(A). GSU#3,Johnsorin 6GSU#2, and list of amendments below.
The appellate court held this was error and remande hss
one defendant (the error was held harmless for the other detens .
dant). The mandatory sentence under “§ 841(a) does no U.S. v. LowderNo. 92-6378 (10th Cir. Sept. 17, 1993)

I . . . .
the court’s responsibility to assess a defendant’s ‘indivi €lly, ‘J') (Afﬂr_med. It was proper to include in the loss
2 . .Calculation the interest that could have been earned on fraud-
. . . level of responsibility’ for the amount of drugs involve

n ' ;
an offense by determining, in accord with the Guidelines t lently obtained funds where defendant had guaranteed in-

0 .
amount that the defendant ‘could reasonably foresee.. .. OVL{ (itors a 12% rate of return. Se“f:tlon 2FL.1, comnter,

) L . L States that loss does not include “interest the victim could have
be involved'’ in the offense of which he was guilty.

W ) 3 e . earned on such funds had the loss not occurred,” which the
The sentencing court’s responsibility to determine

he H “ H H ‘ H H
quantity of drugs attributable to a defendant is not altere %glpellate court interpreted "as disallowing ‘opportunity cost
. . X inte
the fact that the amount involved in a drug conspirac

i rest, or the time-value of money stolen from victims.
specified in the indictment. Quantity is not an element ere, however, Defendant defrauded his victims by promising
conspiracy offense. . . . The drug amount attributable to

teem a guaranteed interest rate of 12%. He induced their
9 X nvestment by essentially contracting for a specific rate of
fendant for purposes of sentencing is not established merel : .
) : . ; eturn. He also sent out account summaries, showing the
looking to the amount of drugs involved in the conspiracy a o -
. S . INterest accrued on their investment. This is analogous to a
a whole, ‘[u]nder the Guidelines each conspirator, for

en-~ - . 4 .
. ; : D romise to pay on a bank loan or promissory note, in which
tencing purposes, is to be judged not on the distribution %a%e interesﬁ n}wlay be included inthepIS U Syv Joneas3
by the entire conspiracy but on the basis of the quantity of dr U

which he reasonably foresaw or which fell within “the sco ﬁid 35.3 (6th Cir. 1991) (interest properly _mcludgd n Iosi
: . . : , . I talculation where defendant defrauded credit card issuers).”).
of his particular agreement with the conspirators.’. . . [l]tis ng utlineat 11.D.2.b
relevant for sentencing purposes whether or not an indict ﬁ{eo e
specifies the amount alleged in the conspiracy.”
U.S. v. Castanedayo. 92-30077 (9th Cir. Oct. 5, 199
(Nelson, J.).
SeeOutlineat 11.A.2 and 3 and summarylofin in 6GSU#2.

Offense Conduct

Druc QUANTITY —M ANDATORY MINIMUMS
Ninth Circuit holds that, for mandatory minimum

Departures
CRIMINAL HISTORY
U.S. v. CarrNo. 92-3767 (6th Cir. Se@8, 1993) (Ryan,
J.) (Remanded: Extent of upward departure for defendant
CALCULATING WEIGHT oF DRUGS—M IXTURES whose criminal history category was VI should not have been
U.S. v. Palacios-MolinalNo. 92-2887 (5th Cir. Oct. 27, calculated by using hypothetical category IX based on 20
1993) (Johnson, J.) (Remanded: Weight of liquid that cocaitréminal history points. Although this methodology was previ-
was dissolved in for transport should not be includedusly accepted, the No¥992 amendment to §4A1.3, p.s.,
“The cocaine in the present case was not a usable substaddisapprove[d] of this method . . . . Thus, instead of hypothe-
while it was mixed with the liquid in the bottles. Only aftesizing a criminal history range more than VI, the Guidelines
the liquid was distilled out would it be ready for either theequire a sentencing courtto look to the other axis and consider
wholesale or retail market. . . . Thus, as this liquid was| ratailable ranges from higher offense levels.” Here,
part of a marketable mixture, it is not implicated under tefendant’s “offense level would have to be increased from
market-oriented analysis@hapman [v. U.S111 SCt.1919 | 18 to 21" to receive the sentence imposed. If the district court
(1991)] and should not have been considered part of a mixttggentences defendant to the same sentence using offense level
... under 8D1.1.... Foeentencing purposes, the method ¢f1, “it must demonstrate why it found the sentence imposed by
transporting the drugs is unimportant. Rather, it is the ampeach intervening level to be too lenient.”).
of that commaodity trafficked that counts.”). SeeOutlineat VI.A.4.
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U.S. v. Carrillo-Alvarez3 F.3d 316 (9th Cir. 1993) (Re-as delivery of the U.S. mall, is in a position of trus6§e also
manded: Departure above criminal history category| W.S.S.G. §3B1.3, comment. (n.1) (Nov. 1993) (“because of
for defendant with 19 criminal history points was impropdhe special nature of the United States mail an adjustment for
because his “criminal history is simply not serious enoughda abuse of a position of trust will apply to any employee of the
justify a departure.” Under §4A1.3, p.s., “a court should |[nbtS. Postal Service who engages in the theft or destruction of
depart unless the defendant’s record is ‘significantly mowoedelivered United States mail”).
serious’ than that of other defendants in the same crimisgeOutline at 111.B.8.
history category. . . . However, defendants in category V| are
by definition the most intractable of all offenders. The recof@robation and Supervised Release

does not reflect that Carillo, among all those in that crim nQEVOCATION oF PROBATION FOR DRUG POSSESSION
history category, has a criminal record so serious, so €gre-\; g . AleseNo. 93-1198 (2d Cir. Sept. 28, 1993) (per
gious, that a’ dep_ar_ture IS Warrant_ed. o The sheer numbet, o am) (Remanded: “We think the most reasonable interpre-
a defendant’s criminal history points is not, so to speak ion of [18 U.S.C.] §3565(a) is that a person found to have

point. A sentencing court must look, rather, to the defen-dant g mitted a narcotics-related violation of probation is to be

overall record. . . . We emphasize, as does the SenteNciigienced to a prison term that is at least one-third the length
Commission, that a departure from category V1 is warrantgeke maximum prison term towhich she could originally have
only in the highly exceptional case.”). been sentenced.” Thus, defendant whose original
SeeOutlineat VI.A and A.4. guideline range was 2—-8 months should be resentenced “to a
AGGRAVATING CIRCUMSTANCES prison term of not less thad2months and not more than eight

U.S. v. SchweitzeNo. 92-5713 (3d Cir. Sept. 16, 1993jnonths.”). _
(Stapleton, J.) (Remanded: For defendant convicted of c&feOutlineat VII.A.2 and summary dbosain 6 GSU#2.

spiring to bribe a public official to secure confidential infor al?ehearing En Banc Granted:

tion from the Social Security Administration, it was error fo ) _
the district court to base an upward departure partly on defen-Y-S- V- Aguilard94 F.2d 609 (9th Cit993) [SGSU#14].

dant having given multiple media interviews “as well as tellnge€Outlineat VI.C.1.e and h, 4.a.
about what he had done and, on the Oprah Winfrey Show, how

much money he gotout of it, and bragging or predicting thatigie to readers:Because the ne@uideline Sentencing: An
would get probation.” There were otherfa_ctors that warrantgghjine of Appellate Case Lawill not be issued until Feb-
departure, such as defendant's “corruption of a governmemyy 1994, we include here a list@ftlinesections that wil
function” and the I?_SS of public confidence,” see 82C1.4¢ significantly affected by some of the Nb993 Guide-lines
comment. (n.5), but“itwas inappropri-ate for the district COUiinendments. This list is designed solely to alert readers to

.. . to take into account Schweitzer's media efforts to Cgllege changes, not to explain them, and does not include all of
attention to the alleged ease of acquiring confidential informg@a new amendments.

tion held by the government,” “a situation that is unquestion-

ably a matter of public concern.”). OUTLINE SECTION - AMENDMENT

SeeOutlinegenerally at VI.B.2. [I.B.1 - The definition of “mixture or substance” in §2D1.1,
comment. (n.1), was revised. Also, a new method for

determining the weight ofsp is set forth in

Determining the Sentence

FINES §2D1.1(c(n.*) and commen{n.18). Note that these

U.S. v. Norman3 F.3d 368 (11th Cir. 1993) (per curiam) amendments are retroactive under §1B1.10, p.s.
(Remanded: “Section 5E1.2(i)'s plain language imposingB.3 - A new definition of “cocaine base” is provided in
costs of imprisonment and supervision as an additional|fine §2D1.1(cXn.*).

amountsupports the holding of the courtsdbat, Corraland | || p.1 - §2B1.1, commengn.2), now states that loss does not
Fair that such additional fine may not be imposed unless a include interest that could have been earned on stolen
[punitive] fine pursuant to §5E1.2(a) is also imposed.”). funds.
Contra U.S. v. FavoritoNo. 92-50465 (9th Cir. Sept. 2 = ;

. ) ) ) .E and 1II.B.6 - §1B1.1, commenf.4), now directs that
1993) (Brunetti, J.) (Affirmed: Adopting.S. v. Turnergos adjustments from different guideline sections are to

F.2d 534, 538 (7th Cir. 1993) @SU#2]: “The district court be applied cumulatively, absent instruction to the
did not err in imposing a fine of costs of imprisonment contrary

without imposing a separate punitive fine.”). )
SeeOutlineat V.E.2. l1.B.6 - §3B1.1, commen(n.Z),_was added to cla_rlfy that
the aggravating role adjustment only applies to one
who controls other participants, but that an upward
departure may be warranted for one who controls
ABUSE oF PosITiIoN oF TRusT

U.S. v. LambNo. 92-2846 (7th Cir. Aug. 27, 199 only property, assets, or activities.
(Coffey' J) (Remanded: It was error to refuse to give §3 ]!IBBSa - The definition of an abuse of pOSition of trust in
adjustment for abuse of trust to defendant letter carrier who §3B1.3, commen(n.1), was reformulated.
pled guilty to embezzlement of U.S. mail. “Based on the fadi.A.3 - §4A1.2, commentn.6), was amended to clarify that
in the case before us, we conclude that agovernmentemployee  the guideline and commentary are not meant to
who takes an oath to uphold the law (as does a mail carrier) and enlarge a defendant’s right to collaterally attack a
who performs a government function for a public purpose such prior conviction.

Adjustments




